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BEFORE THE

OCCUPATIONAL SAFETY AND HEALTH APPEALS BOARD

DEPARTMENT OF INDUSTRIAL RELATIONS

STATE OF CALIFORNIA

In the Matter of the Appeal of:

PENGUIN ICE CREAM & YOGURT
12105 F Brookhurst
Garden Grove, CA 92640

 Employer

Docket No. 95-R3D1-2790

DECISION AFTER
RECONSIDERATION

The Occupational Safety and Health Appeals Board (Board), acting
pursuant to authority vested in it by the California Labor Code and having
granted the petition for reconsideration filed in the above-entitled matter by
Penguin Ice Cream & Yogurt (Employer), makes the following decision after
reconsideration.

JURISDICTION

From June 12, through June 20, 1995, a representative of the Division
of Occupational Safety and Health (Division) conducted an inspection at a
place of employment maintained by Employer at 12105 F Brookhurst, Garden
Grove, California.  On June 30, 1995, the Division issued to Employer
Citation No. 1, alleging a general violation of section1 3203(a) [No Injury and
Illness Prevention Program].  The Division proposed a civil penalty of $50.

Employer filed a timely appeal, contesting the reasonableness of the
proposed penalty. A hearing was scheduled for May 30, 1996. A prehearing
conference was scheduled for May 6, 1996, but Employer was unavailable,
thus the conference was not held.

Employer failed to appear at the May 30 hearing.  On June 19, 1996,
the Board issued a Notice of its intent to dismiss the appeal, unless
Employer filed a written motion containing sufficient facts to establish that

                                                
1 Unless otherwise specified, all section references are to
Title 8, California Code of Regulations.
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the failure to appear at the hearing was reasonable and for good cause.  The
Board received Employer’s written response on July 1, 1996.  The Division did
not file an answer.  On November 5, 1996, the Board issued an Order
Dismissing Employer’s Appeal, finding that Employer had failed to show good
cause for failing to appear at the hearing.

On December 2, 1996, Employer filed a petition for reconsideration.
The Division did not file an answer.  On January 10, 1997, the Board granted
Employer’s petition for reconsideration.

EVIDENCE

No hearing has been held in this matter.  The Board relies upon the
written record in this case including Employer’s correspondence with the
Board.

ISSUE

Has Employer demonstrated good cause for failing to appear at the
hearing?

FINDINGS AND REASONS
FOR

DECISION AFTER RECONSIDERATION

Employer does not dispute that it failed to appear at the hearing
scheduled for May 30, 1996.  In its response to the Board’s Notice of Intent
to Dismiss Appeals, Employer’s owner wrote a brief letter stating that he now
works for another employer and was unable to get time off to attend the
hearing, but provided no further information.

In his petition for reconsideration, asking the Board to reinstate his
appeal, Employer’s owner states again that he missed the hearing due to his
current employment situation, but more fully explained that situation and
the many demands and critical deadlines he faced working for a federal
defense contractor. Employer also explained the financial difficulties he has
had with his business and attached proof of his current employment.

The law allows that any proceeding may be reinstated by the Board
upon a showing of sufficient facts to establish a reasonable basis for the
failure to appear at the hearing.  (8 Cal. Code Regs. § 383(b).)  In this case,
Employer’s assertions regarding his severe financial situation and his
current employment situation are undisputed.
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Upon reconsideration, the Board finds that Employer has made a
sufficient showing to warrant reinstating its appeal.  (See Overland
Mechanical, OSHAB 93-2099, Decision After Reconsideration (Mar. 28, 1995).)

The Board thus reverses its Order Dismissing Appeal dated November
5, 1996, and reinstates Employer’s appeal.

DECISION AFTER RECONSIDERATION

The Order of the Board dated November 5, 1996, dismissing Employer’s
appeal is reversed.  Employer’s appeal from Citation Nos. 1 and 2 is hereby
reinstated.  Further proceedings shall be scheduled.

OCCUPATIONAL SAFETY AND HEALTH APPEALS BOARD
JAMES P. GAZDECKI, Chairman
BILL DUPLISSEA, Member
BRYAN E. CARVER, Member

SIGNED AND DATED ON MARCH 6, 1997 AT SACRAMENTO, CALIFORNIA


